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To what extent and through which means do private interests shape public policy?
These are persistent questions in political science and political sociology.' Yet
research into these questions faces at least two challenges. First, business actors
can strategically obscure or misrepresent their true policy preferences, making it dif-
ficult for researchers to accurately assess whether policy conformed to them.?
Second, there is the challenge of operationalizing the substance of policy itself,
given its many cross-cutting provisions and effects, playing out both short-term
and long-term.> Overcoming both challenges is necessary to determine the
all-important question of influence: who got how much of what they wanted from
a given policy, and at whose expense?*

In this article, I show how these challenges can limit our understanding of how state-
level climate and renewable energy policies are designed and implemented, but I also
show how they can be overcome through a policy-focused and preference-focused
two-dimensional framework of analysis. I first identify the puzzling aspects of varia-
tion and uniformity in the design of two policy types: economy-wide greenhouse
gas (GHG) policies, which aim to cap a state’s total GHG emissions at specified
levels, and renewable portfolio standards (RPS) policies, which require that specified
percentages of a state’s electricity load be generated from specified renewable sources,
according to specified timelines.”

I show how we cannot fully understand substantive design choices among these pol-
icies without making two conceptual and analytical moves: (1) identifying the “true
preferences”® of the business actors with a stake in how these policies are designed
and (2) reconceptualizing policy outcomes to be two-dimensional, so we are no
longer trying to assess whether a policy in its totality is a “win” for one interest
group or another but rather looking at each substantive provision in terms of its distrib-
utive effects.” This is important since a single law often resembles a “Christmas tree,”
with different “ornaments” added on account of different stakeholders.® In thinking
about climate policy particularly, it is important not only to assess policy design in
terms of environmental strength but also in terms of who pays; that is, how are the
short-term costs of the transition to a clean energy economy distributed among
stakeholders?’

In what follows, I examine three states that have adopted both GHG and RPS pol-
icies. They are the three that Selin and VanDeever name as climate policy leaders
among the fifty: California, Massachusetts, and Oregon.'® All have adopted the full
menu of policy tools that the literature frequently discusses: GHG policies, RPS poli-
cies, net metering, public benefit funds, climate action plans, and so on.'! I show how
these states” GHG and RPS policies vary and converge in their design.

When it comes to the GHG policies, they vary in terms of their environmental
strength, with California’s being stronger than Massachusetts’s and Massachusetts’s
being stronger than Oregon’s. When it comes to the RPS policies, they are all
similar in terms of who pays; while each has its own distinct provisions, one type of
business actor, investor-owned utilities (IOUs), never pays, while costs/risks are con-
sistently shifted onto electricity consumers of all kinds—households and corporations.
I review what the relevant literature has to say about why this is the case and find no
satisfying answer. I argue that the literature’s shortcomings are due to both the
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“problem of preferences” and the unidimensional conceptualization of the policy
outcomes.'?

I then devise a method to mitigate the problem of preferences and to determine
the “true” preferences of the business actors with a stake in these policies’ design.
I also reconceptualize the policy outcomes to be two-dimensional, considering
both environmental strength and the question of who pays. In doing so, I
follow Mildenberger’s approach of “disaggregate[ing] policy content” and pro-
viding a “distributive-institutional account of climate politics.”'* Applying my
framework to the two policies in the three states, the sources of variation and uni-
formity become clear.

The GHG policies vary in environmental strength because the true preferences of
IOUs varied, as did their level of mobilization in pursuit of those preferences. The
RPS policies exhibit similar distributive qualities because I0Us in all three states
did not care about the environmental strength of the policies, but rather, about who
would pay for them; specifically, IOUs wanted to ensure that they would not pay.
What emerges from this analysis is that [OUs are unique among corporate actors in
the climate policy space, both in terms of the more sophisticated bases of their prefer-
ences and their ability to achieve their preferences in policy design. I conclude by
exploring why IOUs are so influential, drawing on the literature on regulatory
capture, and how this new way of thinking about business preferences and power
might be applied elsewhere.

Empirical Background and Puzzle

For decades prior to the recent enactment of the Inflation Reduction Act, the US federal
government took a hands-off approach to climate change.'* Instead, many states took
matters into their own hands, acting as “laboratories of democracy,” as Justice Brandeis
famously envisioned. The two most significant and prevalent state-level policy instru-
ments are GHG policies (adopted by twenty-three states) and RPS policies (adopted by
thirty-seven states).'> However, these policies differ across the states that have adopted
them.

As Table 1 shows, the GHG policies vary in the degree to which they require report-
ing/verification of GHG emissions (a prerequisite to achieving measured reductions),
the degree to which their targets are enforceable, and the degree to which they are
accompanied by supportive regulations to ensure their targets are met.'® The RPS pol-
icies, for their part, vary on an even greater number of dimensions; they are “never
designed the same way in any two states.”'’ In addition to the targets and timelines,
varying dimensions include voluntary versus mandatory targets, the very definition
of an “eligible renewable resource,” the eligibility of electric generation facilities by
geographic location and the date they commenced operation, and acceptable compli-
ance methods.'®

In twenty states, certain utilities are exempted from the RPS altogether, and
several states have questionable resource eligibility requirements. For instance,
Pennsylvania’s RPS has been dubbed “the dirtiest RPS in the nation,”'’ counting
energy produced from “waste coal.” While some states impose stringent penalties
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Table |. Variation in State-Level, Economy-Wide Greenhouse Gas (GHG) Policies.

State Mandatory Emissions Reporting!  Enforceable?  Regulations Required?
Arizona No No Yes
California Yes Yes Yes
Colorado No No No
Connecticut No Yes Yes
Delaware No No No
Hawaii Yes Yes Yes
Illinois No No No
Maine No No No
Maryland Yes No Yes
Massachusetts Yes Ambiguous Deficient
Michigan No No No
Minnesota No No No
New Hampshire No No No
New Jersey Yes No Yes
New Mexico No No No
New York No No No
North Carolina No No Yes
Oregon No No No
Pennsylvania No No Yes
Rhode Island No No No
Vermont No No No
Virginia Yes No Yes
Washington Yes Yes Yes

Note: The information in this table comes from the Climate Policy Database of the Center for Climate and
Energy Solutions (C2ES). GHG emissions reduction policies in Arizona, Colorado, Delaware, lllinois,
Michigan, New Mexico, New York, New Hampshire, North Carolina, and Pennsylvania were established by
executive order, which constitutionally constrains their potency. In all other states, the policies were
established by legislation, but the quality of the legislation still varied considerably.

on noncompliant electricity providers, others do not.*® Of course, all this variability
has implications when it comes to both the environmental strength of the policy and
the question of how its costs are distributed. As we will see, the extant literature does
not satisfactorily explain the nuanced ways in which both policy types vary, and a
two-dimensional framework attentive to the varied preferences of the full range of
actors with a stake in policy design is necessary to understand it.

State-level GHG policies are driven either by legislative statutes (n = 15) or execu-
tive orders (n = 8), with the latter generally leading to environmentally weaker and less
durable policies imposing few costs.?! The RPS policies were typically created through
legislative statutes (n=36). The first was adopted in 1983 (by Iowa) and the most
recent in 2020 (by Virginia), but the vast majority (n=30) were adopted between
1995 and 2015. Typically, RPS policy regimes are dually designed by state legislatures
and public utility commissions (PUCs),?* sometimes jointly with other state agencies.
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The legislature outlines the basic parameters, and the PUCs work out the finer details
(Center for Climate and Energy Solutions 2020). Between 1995 and 2014, some 207
legislative changes were made to state-level RPS policies, and many hundreds more
changes were made by PUCs.>

Between 2006 and 2008, California (in 2006), Oregon (in 2007), and Massachusetts
(in 2008) each adopted a legislative GHG policy. However, their environmental strength
varied considerably. California’s and Massachusetts’s laws both required emissions
reporting/verification while Oregon’s did not.** California’s target was unambiguously
enforceable;> in Massachusetts, the legislative language about enforceability was (inten-
tionally) vague.”® By contrast, Oregon’s targets were entirely voluntary.*’

In California, supportive regulatory policies were wide ranging, including a
cap-and-trade program, a low-carbon fuel standard, landfill methane capture, and
limits on tractor-trailer emissions.”® Critically, because of the enforceability of
California’s emissions cap, the California Air Resources Board (CARB), which
administers the cap-and-trade program, levies significant fees against noncompliant
entities. The revenues have enabled the CARB to significantly expand its
enforcement staff.

In Massachusetts, the GHG statute delegated a comparable degree of regulatory
authority to the Massachusetts Department of Environmental Protection (MDEP),
but it did not contain language requiring MDEP to promulgate supportive regulations.
This deficiency resulted in slower and less substantial regulatory progress than in
California.?’ In Oregon, the GHG policy lacked supportive regulations altogether.
The GHG law explicitly stated that it “does not create any additional regulatory author-
ity for an[y] agency or Executive department.”*°

Regarding the same three states’ RPS policies, which were adopted over a longer
time horizon and amended multiple times (see Table 2), it is not clear that they vary
significantly in their environmental strength. Unfortunately, one cannot simply look
at the renewable energy capacity added in each state to assess RPS strength because
of the large number of confounding policies and economic conditions that might be
responsible for that outcome.>’

However, Carley et al. do calculate a quantitative measure of RPS stringency over
time and find that Massachusetts’s was the most stringent, followed closely by
California’s, followed by Oregon’s.*? On the other hand, Fischlein and Smith concep-
tualize and measure RPS stringency differently, in terms of the presence/absence of
fourteen substantive provisions “believed to drive additional renewable energy deploy-
ment.”** They find that, as of 2011, Massachusetts’s RPS had twelve of these provi-
sions, Oregon’s had ten, and California’s had nine.

Thus, the comparative environmental strength of the RPS policies is more debat-
able, and more dependent on how it is operationalized. Regardless, all three states
have significantly stronger RPS policies than those of many other states. All three have
mandatory RPS policies® that apply to all the states’ largest IOUs, that prohibit “double-
counting” of legacy renewable resources, that exclude/discount the value of more con-
troversial technologies, and that have penalty mechanisms for noncompliance.?”

However, when one examines the actual legislative and regulatory texts associ-
ated with these three states” RPS policies, they are far from the same. All three have
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Table 2. Bills and Regulations Associated with Each State/Policy.

Associated Bills
(Year; No. of Formal ~ Regulations Agencies Responsible

State/Policy Drafts) Required? for Regulations
California/Economy-Wide AB 32 (2006; 11) Yes CARB
GHG SB 32 (2016; 11)
AB 398 (2017; 8)
California/RPS SB 532 (2001; 6) Yes CPUC, CEC

SB 1078 (2002; 8)
SB 67 (2003; 7)
SB 1478 (2004; 11)
SB 107 (2006; 11)
SB 14 (2008; 11)
AB 64 (2008; 9)
SB 722 (2009; 10)
SB 2X (2011; 3)
AB 2187 (2012; 6)
SB 350 (2015; 7)
SB 100 (2018; 13)

Massachusetts/ HB 5035 (2008; 6) Yes MDEP
Economy-Wide GHG
Massachusetts/RPS HB 5117 (1997) Yes MDOER, DPU

SB 2768 (2008; 6)

HB 2700 (2017; 2)

HB 4857 (2018; 5)
Oregon/Economy-Wide GHG ~ HB 3543 (2007; 5) No None
Oregon/RPS SB 838 (2007; 6) Yes OPUC, ODOE

HB 3039 (2009; 5)

HB 3674 (2010; 3)

HB 3649 (2010; 4)

HB 4126 (2014; 5)

SB 1547 (2016; 6)

Note: Boldface indicates signed into law. If the bill became law, the year given is the year in which the
governor signed it. If the bill died in the legislative process, the year given is the year it was filed/introduced.
In Massachusetts, bills are assigned new numbers at each stage of the legislative process. The final bill number
is the one indicated in this table, for all Massachusetts bills.

provisions extraneous to their centerpiece targets and timelines, and the precise
nature of these provisions varies across states. For example, Senate Bill 1078,
which created California’s RPS, directs the PUC to “allow an electrical company
to limit its annual [RPS] procurement obligation to the quantity of eligible renew-
able resources that can be procured with available supplemental energy pay-
ments,”*® essentially guaranteeing IOUs access to ratepayer subsidies if
renewables were to cost more than fossil fueled generation. When California’s
RPS was updated in 2006, language was added directing the PUC to adopt “flexible
rules for compliance,”®’ leading to a practice known as “earmarking” whereby
10Us could satisfy their compliance obligations ahead of time, despite insufficient
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transmission for that electricity to reach the grid. And then, when the RPS was once
again updated in 2011, the California legislature included a series of “off-ramps”
allowing 10Us a range of legally acceptable “excuses” for noncompliance based
on contingencies that could have ended up making compliance more costly.*®

In Massachusetts, the RPS policy was riddled with its own set of puzzling,
extraneous provisions. A provision inserted into the initial 1997 RPS bill required
the state to “revisit the feasibility” of the policy several years later.’® Then, when
the Massachusetts Department of Energy Resources (MDOER) wrote the regulations
implementing the RPS, it established a novel (at the time), “unbundled” renewable
energy credit (REC) trading program that ultimately granted IOUs flexibility to meet
the requirements by trading certificates in a liquid market with electric companies
in other states rather than building and connecting new sources of renewable genera-
tion in Massachusetts.*® In 2008, when the Massachusetts RPS was revised, a
provision appeared allowing Massachusetts IOUs to own and operate their own
solar generation facilities rather than having to contract with independent power
producers to obtain solar electricity.*'

In Oregon, a “cost cap” was inserted into the 2007 RPS law, in §12: “Electric
utilities are not required to comply with a renewable portfolio standard during a
compliance year to the extent that the incremental cost of compliance ... exceeds
four percent of the utility’s annual revenue requirement for the compliance
year.” In addition, an “automatic adjustment clause” provision was inserted, fun-
damentally altering the procedure through which IOUs recover costs from ratepay-
ers. And in yet another provision, RECs, the currency IOUs use to demonstrate
their RPS compliance, were explicitly permitted to be “banked and carried
forward indefinitely.”*?

These extraneous RPS provisions, in all three states, might strike the unfamiliar
observer as unrelated, but as my analysis will show, they all have something similar
in common. They all shift the costs/risks associated with RPS compliance away
from IOUs and onto everyone else—everyone that consumes electricity. As we will
see, far from insignificant, these provisions reflect the highly sophisticated policy pref-
erences of a single type of corporate actor, distinguishable among all others by their
unmatched ability to achieve those sophisticated preferences in the ultimate design
of RPS laws/regulations.

How can we explain these distinctive patterns of policy variation in these three
climate-policy-leading states, in which the GHG policies vary in their environmental
strength and, at the same time, the RPS policies are riddled with provisions that sim-
ilarly shift costs/risks away from IOUs and onto everyone else? We can start by exam-
ining the extant literature. When we do, it becomes clear that the “problem of
preferences” and a unidimensional framework for analyzing political influence prevent
a satisfying explanation.*’ However, through qualitative methods and careful triangula-
tion of multiple sources of evidence, we can arrive at a more satisfying answer.
Specifically, I find that these patterns are explained, first and foremost, by variation in
the policy preferences of I0Us, the only type of business actor consistently able to
achieve its preferences in every policy case examined, and secondarily, by variation in
the balance of power among the remaining business actors, which varied across states.
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State-Level Climate Policymaking Literature

The insufficiency of the extant literature for making sense of our GHG and RPS
puzzles stems from its predominant focus on policy adoption rather than design.**
The literature helps explain which states adopt these policies and which do not; adopt-
ers tend to be Democrat-controlled states,*> with favorable public opinion,*® low
in-state fossil fuel production,*’” and high renewable energy potential.*® Yet all three
states (California, Massachusetts, and Oregon), unsurprisingly given the number of
policies they have adopted, offer comparably favorable characteristics when it
comes to such things.*” Where they vary, it is in ways that make the outcomes observed
even more puzzling.

Democrats controlled all three state governments during the period of interest. In
2008, the California legislature was 61 percent Democrat, the Massachusetts legisla-
ture was 88 percent Democrat, and the Oregon legislature was 55 percent Democrat,
though Oregon is the only one to have had consecutive Democratic governors from
1987 to the present.>® In all three states, 78—79 percent of the voting public supported
policy “to regulate greenhouse gas emissions,”"' and support for the RPS was also
roughly the same in all three.>> While California had the highest in-state fossil fuel pro-
duction,” it also had the strongest GHG policy. And while California had the greatest
renewable energy potential, Oregon’s far exceeded Massachusetts’s,”® despite
Oregon’s GHG law being much weaker than Massachusetts’s.

One important critique of this literature is that it does not delve into the policy pref-
erences of interest groups, especially business actors.”> By contrast, Stokes centers
interest groups in her analysis of policy variation and deals in greater detail with sub-
stantive policy content.’® We will return to what insights we can glean from Stokes
shortly, but first, we need to understand the challenges of studying business preferences
and influence more generally.

Business Preferences and Influence

Debates about business policymaking influence have historically focused on whether
there exists a unified business community capable of shaping policy, or whether, alter-
natively, fragmentation of capitalist preferences undermines business power relative to
that of the public interest.”” These debates have tended to be “resolved” in favor of his-
torical contingencies; the answer depends on historical/contextual conditions.’®
A strand of political science literature argues that these contingencies can also be
based on the substance of the policy itself; business power can vary depending on
what fype of policy is proposed and whether it has the effect of distributing or
re-distributing resources among stakeholders.””

Alongside discussion of the fragmentation versus unity of business preferences is
the question of business’s policymaking influence.®® This is complicated by the fact
that researchers are increasingly pointing to cases in which business preferences
were aligned with the public interest, not opposed to it.®' This suggests that the ques-
tion of business preference unity/fragmentation should be treated independently from
the question of business policymaking power.®?> Methodologically, this means it is
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ill-advised to rely on the stated policy preferences of “peak organizations” as a proxy
for all business preferences; it is necessary to evaluate business preferences at a more
granular level to then be able to assess the degree to which such preferences are ulti-
mately reflected in policy, and at whose expense.®’

When it comes to climate policy, we know that business preferences are frag-
mented.** In the US states, we can identify at least three categories of business
actors likely to have distinct preferences when it comes to policy design. “Green busi-
ness” actors such as renewable energy firms, energy efficiency consultants, and
“climate-sensitive” industries whose business models are disproportionately and
adversely affected by climate change in the short run are likely to prefer environmen-
tally stringent policies given their economic self-interest. They stand to experience
economic gain from these policies rather than being on the hook for paying for
them.®® By contrast, “traditional business” actors such as fossil fuel producers and
energy-intensive firms whose products face high exposure to trade are well-known
opponents of environmentally stringent policies. These actors calculate that they
would be on the hook for paying for such policies.®®

But there is also a third type of business actor whose economic self-interest is less
straightforward: the IOUs. These are the for-profit corporations responsible for deliv-
ering the essential public good of electricity to homes and businesses throughout their
geographic service territories. Most are subsidiaries of global Fortune 500 companies
that, at the state level, are allowed to operate as “regulated monopolies” whose
revenues are determined by state PUCs.®” They have become increasingly skilled
at politics since the turn of the twentieth century.® Today, the largest include
Berkshire Hathaway Energy, Exelon Corporation, Duke Energy, NextEra Energy,
and American Electric Power.®” Although their policy preferences are sometimes
described as similar to the fossil fuel industry’s,’® in reality, they are more complicated;
given the unusual nature of utility regulation, and the heavy intervention of state gov-
ernments in determining IOUs’ revenues and profits, we might expect their policy
preferences to be mediated by the feedbacks of preexisting policies in a way that
those of green and traditional business actors might not be.”!

Identifying the “true” preferences of the IOUs (and confirming our intuitions about
those of “green” and “traditional” business actors) is challenging.”* Hacker and Pierson
argue that “basic problems of theory, conceptualization and measurement continue to
plague much of the discussion of business power.”” They point to three in particular:
“The failure to distinguish and investigate multiple mechanisms of exercising influ-
ence, the misspecification of preferences, and the inference of influence from ex
post correlation between actor preferences and outcomes.””*

While all three remain a challenge, there have been significant advances regarding
the first.”> Scholars have identified a variety of mechanisms of corporate political influ-
ence, ranging from “political embeddedness” and “capital strikes” to policy-planning
organizations, campaign contributions, and lobbying.”® However, the second two
problems identified by Hacker and Pierson, which, taken together, can be termed the
“problem of preferences,”’’ remain largely unresolved. Widely cited studies of corpo-
rate influence either use the stated preferences of peak associations as a proxy for all
business actors’ preferences,”® a move meritoriously critiqued by Hart,”’ or they
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infer influence from ex post correlations between preferences and outcomes, relying on
publicly stated preferences that are likely misrepresentative of true preferences.™

Broockman details three distinct types of preference misrepresentation, any of
which might be missed by a scholar inferring influence from an ex post correlation
between preferences and outcomes. First, an actor might overstate its support for
an outcome deemed to be politically feasible (even if not truly preferred), calculating
that not doing so would result in an even less preferable result (“Overstating Support
for Politically Feasible Outcome”). Second, an actor might “play the long game,”
supporting a nonideal policy in the short term to gain an advantage in the long
term via policy feedback effects (“Shaping ‘Policy Feedback’ Effects”). Third, an
actor might withhold its support for a policy it likes, hoping to extract concessions
to make the outcome conform even more closely to its preferences (“Withholding
Support to Gain Additional Concessions™).®!

In this study, I employ a method that overcomes this “problem of preferences,”
albeit for a finite set of policies. My starting point is the actual policy texts. I review
every draft of every bill and every proposed and adopted regulation, carefully docu-
menting the provisions that changed from the first version to the last—the one ulti-
mately adopted into law. I then triangulate these data with the archival record and
“policy-focused interviews,” in which lobbyists representing a range of organized
interests (selection methods discussed in the data and methods section) were asked
about their clients’/employers’ preferences regarding particular provisions. Their
responses were further verified in interviews with decision makers, that is, the legisla-
tors and regulators they lobbied.

This method, based on one used in a prior study,®” safeguards against the inferential
errors Broockman warns about. For example, even an actor that publicly supported a
piece of legislation at the final stage of the legislative process (as evidenced by the
archival record) would concede when asked in an interview about why a provision
in an earlier draft of the legislation was removed that, although preferred initially, it
had to be compromised away in the interest of political feasibility (“Overstating
Support for Politically Feasible Outcome™). An actor asked about why it lobbied in
favor or against a provision might cite a desire to shape a subsequent round of policy-
making, or constraints imposed by a prior round of policymaking—*“policy feedback
effects”—if there were no other basis for holding the position it held (“Shaping
‘Policy Feedback’ Effects”). And an actor who was not on record supporting a pro-
posed bill at its initial hearing (according to archival records), but then supported
the final version of the legislation after it was amended to include a provision that mul-
tiple legislators told me was included on account of that actor’s lobbying, would not
evade observation and therefore not lead to inferential error (“Withholding Support
to Gain Additional Concessions”).

Hertel-Fernandez also developed a method of overcoming the problem of prefer-
ences. His, like mine, is guided by the insight that “one important reason why it is
so difficult for scholars to pin down exactly how business shapes policy is that corpo-
rate interventions often occur early in the legislative process, shaping the agenda of
alternatives that are considered by lawmakers and specific language that is drafted
within a bill.”®* His approach, like mine, is to rely on the actual legislative text, in
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his case comparing how closely the adopted legislation resembles “model legislation”
proposed by the American Legislative Exchange Council (ALEC), an amalgamation of
conservative ideological and corporate interests.

This approach overcomes the problem of preferences with respect to ALEC, but the
challenge remains that ALEC is an “umbrella organization” comprising many, but not
all, individual corporate actors. Business actors are simultaneously organized as indi-
vidual companies, intraindustry associations, and interindustry associations (e.g.,
ALEC), and they lobby for their preferences in all three forms, perhaps with varying
degrees of specificity in each one. ALEC’s model legislation neither perfectly repre-
sents the preferences of each individual corporate actor nor does it encompass all
the corporations with a stake in a given policy. As Hertel-Fernandez himself notes,
ALEC often “combines the sometimes conflicting preferences [of its members].”%*

The challenge of disentangling all corporate policy preferences is especially impor-
tant in a policy area like climate/energy, in which corporations’ preferences are
staunchly divided because of the distributive and/or redistributive effects of the poli-
cies.® Some corporations (“green business” actors) stand to get paid by the very
same provisions that other corporations (“traditional business” actors) would be on
the hook for paying for, harming their profitability or in some cases threatening their
survival. And then there are the IOUs, whose preferences are opaquer because of
the way in which their profitability is mediated by policies set forth by their regulators,
the state PUCs. When it comes to variation in the environmental strength of the GHG
policies in California, Massachusetts, and Oregon, for instance, it is unlikely that
Hertel-Fernandez’s method, meritorious as it is, would allow us to understand the
ways in which the cross-cutting preferences of business actors translated into such
divergent outcomes over time.

Who Pays? Toward Two-Dimensional Policy Analysis

Stokes’s account of renewable energy policy developments in four states provides
some critical tools for making sense of variation in policy design in California,
Massachusetts, and Oregon. Stokes’s analysis gets us away from thinking just about
policy adoption and toward a necessary focus on policy design. Her aim is to
explain policy retrenchment in a set of states that are considered neither total leaders
nor total laggards on climate policy. Her argument centers on the policy preferences
of interest groups, especially business actors, and her rich qualitative data including
interviews with key lobbyists and policymakers are helpful in mitigating, if not elim-
inating, the problem of preferences. Stokes also centers economic interests in explain-
ing business preferences, writing, “Battles over climate policy are fundamentally
material,”®® which we will see was very true in California, Massachusetts, and
Oregon as well.

Another virtue of Stokes’s analysis is its attention to policy feedback effects over
time: “There is an iterative relationship between policy and politics,”®’ and we will
see that that is true in my cases, too. Indeed, Stokes’s core concept for explaining
policy retrenchment, the “fog of enactment,” is about political actors failing to antici-
pate the twists and turns that new policies take after they are first adopted, including as
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they are being implemented, and how this can skew the balance of power between
interest groups.®® This perspective is helpful in explaining both why the shortcomings
of certain policies, such as the Massachusetts GHG policy, only become apparent with
the passage of time and, also, how the policy preferences of the most sophisticated
business actors incorporate the feedback effects of past policymaking and anticipate
future policymaking, too.*’

However, while Stokes’s framework is useful for explaining the variation in the
environmental strength of the GHG policies, it does less to explain the extraneous pro-
visions in the RPS policies. In Stokes’s analysis, the preferences of IOUs and fossil fuel
companies are portrayed as congruent. And indeed, there are deep and persistent ties
between IOUs and the fossil fuel industry, in large part because of IOUs’ corporate
structure, in which they are often subsidiaries of parent companies that own significant
fossil fueled generation.90 However, as we will see, in the cases of the GHG and RPS
policies in California, Massachusetts, and Oregon, IOUs’ preferences differed from
those of fossil fuel producers, subsumed within the analytical category of “traditional
business” actors.”'

The outcome Stokes evaluates is “policy effectiveness,” conceptualized as “Did the
policy meaningfully solve the problem [of rising GHG emissions]?* This is a crucial,
but unidimensional, outcome. What we will see when we turn to a two-dimensional
framework is that, while the economic-based preferences of traditional business
actors were incompatible with environmentally strong policy, those of the IOUs,
whose preferences carried the day, were perfectly compatible with environmentally
strong policy, provided costs/risks were simultaneously shifted onto other actors.

Yet focusing only on the question of who pays is equally insufficient. For instance,
Wilson, who advances a theory that meritoriously observes the importance of distrib-
utive effects of policy (i.e., who pays?), typologizes the ways in which policies vary
in terms of their costs (“distributed” vs. “concentrated”) and in terms of their benefits
(likewise, “distributed” vs. “concentrated”). Wilson characterizes “anti-pollution
policy” as having concentrated costs (on polluting industries) and distributed benefits
(cleaner air for all), thus corresponding with “entrepreneurial politics.””* However,
as we will see, state-level GHG and RPS policies are not well characterized by
this arrangement. Instead, environmentally strong policies are characterized by
widely distributed benefits and widely distributed costs. Yet instead of the corre-
sponding politics being “majoritarian” in nature, as Wilson typologizes, the politics
I observe involved a single type of corporate actor, IOUs, escaping any costs and
instead using their unmatched political power to “re-distribute” those costs onto
other actors.

Therefore, my analysis suggests the usefulness of a rwo-dimensional framework for
mapping policy preferences onto outcomes. Neither the approach of examining only
preferences/outcomes related to environmental strength nor that of examining only
preferences/outcomes related to who pays will succeed in explaining the empirical
puzzles associated with the two policy types. Figure 1 illustrates this two-dimensional
framework. To demonstrate its utility, I turn to analyze the sources of variation in the
environmental strength of the three GHG policies and the sources of the similarly redis-
tributive RPS provisions in the same three states.
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Figure |. Two-dimensional environmental policy outcomes.

Data and Methods

To better isolate business actors’ preferences in shaping the design of these policies, in
addition to selecting only “climate policy-leading states,””* I selected states with com-
parable levels of environmental social movement organization (SMO) strength.”> One
measure of this, used in past studies,’® is Sierra Club membership per one thousand in
the state population. According to this measure, Oregon—the state with the weakest
GHG policy—had the strongest environmental SMOs, ranking second in the country;
California ranked third, and Massachusetts ranked ninth.”’

To account for the potentially independent influence of state actors, a key factor in
“state-centered theory,””® I selected three states with key state actors that were compa-
rably motivated to enact environmentally strong policies. Consider, for instance, the
three governors in office when each GHG policy passed, since Rosenthal argues gov-
ernors are the single most consequential state government actor.”” In California,
Governor Schwarzenegger was described as “want[ing] to do something about”
climate change, even “reach for the stars,” and “[having] folks in his administration
that really wanted to tackle the [climate change] issue” as well.'® In Massachusetts,
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Governor Patrick prioritized climate policy, as did his political appointees.'®!
Likewise, Oregon’s Governor Kulongoski “really believed we needed to move to a
renewable energy regime”;'® his senior advisor was “a huge force” in making
climate “a top item in the state’s politics and policy.”'®> By selecting “most-similar”
cases in terms of these important factors other than business preferences/influence,
including the political economy characteristics noted in a previous section, I was
able to focus squarely on business preferences and influence.'®*

I began my investigations with a longitudinal analysis of all six policy cases. I used
LexisNexis’s StateNet database to compile the actual legislative/regulatory texts asso-
ciated with each policy, beginning with the first version formally introduced (in the
case of legislation), or the proposed rule (in the case of regulations). Table 2 provides
the number of versions for each bill as well as the regulatory agencies associated with
each policy. Having access to each version of policy text enabled me to track changes
in the proposed content of each policy over time.

Next, I identified and documented the full range of outside actors that expressed
substantive preferences regarding these policies. This is complicated by the
“problem of preferences.”'% To mitigate this problem, I relied on both archival evi-
dence and policy-focused interviews, triangulating interviewees’ accounts across inter-
views and with the archival record. Policy-focused interviews, personal written
correspondence provided by interviewees, and documents tracked down from staffers
on the relevant legislative committees helped fill the gaps when states’ recordkeeping
vigilance varied. The 4,835 pages of archival documents I collected/analyzed included
written testimony containing the policy preferences of interest groups, lists of actors
stating positions on a particular bill at multiple points in its legislative lifetime, bill sum-
maries, and side-by-side comparisons of the content of multiple versions of legislation.

Archival data are limited both by recordkeeping vigilance and by the information
actors were willing to submit for the record. Therefore, much of my richest information
flows from 111 policy-focused interviews. My preinterview review of the policy texts
and archival records spared interviewees’ time, reserving our conversations for highly
focused questions about their then employer’s preferences regarding specific provisions.

My bipartite strategy for selecting and recruiting interviewees began with a sys-
tematic search of journalistic coverage of the relevant policies, using two newspa-
per sources per state. One newspaper was chosen for its wide circulation, the
second for its proximity to the state capitol: thus, the Los Angeles Times and the
Sacramento Bee (California), the Boston Globe and the State House News
Service (Massachusetts), and the Oregonian and the Statesman Journal
(Oregon). Each time an individual’s name appeared, I added it to my list of poten-
tial respondents. After the first few interviews, I noted several key individuals
mentioned by respondents but whose names never appeared in the journalistic cov-
erage; thus, I increasingly began to rely on “snowball sampling” to avoid missing
key actors.'®® Of the 186 potential respondents I identified in this bipartite strat-
egy, 111 (60 percent) agreed to be interviewed (see Table 3). All interviews
were recorded and transcribed, then transcripts were coded using AtlasTI.
Analysis of interview transcripts and archival documents followed a grounded
theory approach.'®”” Throughout the analysis and coding process, I wrote
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analytical memos to assist in revising preliminary conclusions as additional data
were processed and analyzed.

Interviewees were asked about their personal involvement throughout each policy’s
development, their preferences throughout the policymaking process, and their strate-
gies for advancing those preferences. For each provision that emerged/changed/
disappeared, I aimed to gather three crucial pieces of information from each respon-
dent: What did they want? How did they attempt to get what they wanted? And, to
the degree they did not get what they wanted, whose preferences held sway instead
(in their view)?

One noteworthy pattern that emerged was an association between the substantive
breadth of an actor’s preferences and the number of individual corporations whose
interests that actor represented (see Figure 2). Individual corporations tended to advo-
cate extremely narrow preferences (e.g., Oregon’s single-corporation IOU, Pacific
Power, conditioned its support of an entire bill on a single provision regarding REC
“banking”),'”® while those representing multiple firms took broader positions (e.g.,
Oregon’s Industrial Customers of Northwest Utilities, a trade association representing
many firms across multiple industries, opposed the same bill entirely).'*’

I avoid using interviewees’” names and/or their specific organizations’ names in an
effort to maintain their anonymity.

Overview of Business Actors’ Preferences

This methodology led me to discover that the true policy preferences of business
actors had little to do with the dimension of environmental strength, even though
grassroots engagement with the policies had everything to do with this dimension;
business actors, in contrast to grassroots groups, cared almost entirely about who
would pay, and while they did express preferences related to environmental
strength, these preferences had everything to do with their perceptions of their eco-
nomic self-interest, not altruism. Non-IOU business actors fell into two categories
of preferences, based on the degree to which they calculated environmentally
strong policy to help or harm them economically. Table 4 provides a truncated
sample of each state’s “green business” actors. Table 5 provides a truncated

Table 3. Distribution of Interviews (N=111).
Public
Executive Interest Totals
Legislative Branch Group Business by
State Legislators  Staffers Actors  Advocates Lobbyists Other State
CA 3 4 10 10 I 5 43
MA 9 5 5 13 6 0 38
OR 5 | 5 8 7 4 30
Totals by 17 10 20 31 24 9 11

occupation
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Broader
Polic
Y Inter-Industry
Preferences Association
(e.g. California Chamber of
Commerce, Associated
Industries of Massachusetts,
Associated Oregon Industries)
Intra-Industry
Association
(e.g. Northwest Food
Processors Association ,
Western States Petroleum
Association, Northeast
Energy Efficiency Council)
Individual
Corporation
(e.g. Pacific Gas &
Narrower Electric, Vestas, Chevron)
Policy
Preferences
Fewer More
Members Members

Figure 2. Organizational forms of private interests.

sample of each state’s “traditional business” actors. Notably, California had many more
of both types because of the sheer size of its economy, the fifth largest in the world by
GDP. Also notable is the overrepresentation of green business actors relative to tradi-
tional business actors in Massachusetts, given that state’s service-based economy.

IOUs’ policy preferences reflected a similar preoccupation with economic self-
interest, but unlike non-IOU business actors, IOUs’ preferences were highly sensitive
to the differing regulatory context of each state. What differed between IOU and
non-IOU business actors was not the degree to which they cared about environmental
strength versus who pays (business actors were uniformly more concerned with the
latter) but rather the degree to which the preexisting regulatory regime affected this
calculation.

GHG Policies: Variable IOU Preferences

To understand IOUs’ true preferences regarding the three proposed GHG policies, it
is necessary to understand the distinctiveness of the US IOU industry. In the late
1800s, Thomas Edison established the first IOU. As Edison’s business grew, he
hired Samuel Insull as his chief financial strategist.'® Insull was an ambitious cap-
italist who would go on to develop a corporate utility empire comprising three
hundred utility holding companies and subsidiaries, including what today is
Commonwealth Edison (ComEd), an Exelon subsidiary serving customers through-
out Chicagoland.'"!
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Table 4. Selected “Green” Business Actors, by State.

California

Massachusetts

Oregon

Renewable Energy Generation

* California Solar Energy Industries
Association (CalSEIA)

* California Wind Energy
Association (CalWEA)

» Evergreen Solar

* Geothermal Energy Association

* Green Mountain Energy

* Marley Cooling Technologies

¢ Pacific Winds, Inc.

* SunPower Corporation

* Trans-Pacific Geothermal
Corporation

Energy Efficiency Consulting/

Weatherization

* American Council for an Energy
Efficient Economy (ACEEE)

* California Energy Efficiency
Industry Council

Technology/Software

* Silicon Valley Leadership Council

Investment/Venture Capital
* Prize Capital

* Solano Partners, Inc.

* Venture Spark

Tourism/Agriculture

* California Ski Industry
Association

* Mendocino Wine Company

Interindustry Associations

* Center for Energy Efficiency and
Renewable Technologies
(CEERT)

Renewable Energy Generation

* American Wind Energy
Association (AWEA)

* Beacon Power Corporation

* Cape Wind, LLC

* Industrial Wind Action
Group

* Massachusetts Hydrogen
Coalition, Inc.

* Solar Energy Industries
Association (SEIA)

Energy Efficiency Consulting/

Weatherization

+ Conservation Services Group

* Northeast Energy Efficiency
Partnerships, Inc. (NEEP)

Technology/Software
* Brooktrout Technology

Investment/Venture Capital

* Atmosclear

* Clean Energy Venture Group

* IDG Ventures

* Progressive Asset
Management

* Ridgewood Renewable
Power, LLC

Tourism/Agriculture

* Massachusetts Fishermen’s
Partnership, Inc.

Interindustry Associations

* Environmental
Entrepreneurs (E2)

* New England Clean Energy
Council (NECEC)

Renewable Energy
Generation

* Avangrid Renewables,
LLC

» Clipper Wind Power

* Columbia Energy
Partners, LLC

* EDF Renewables

* Everpower
Renewables

* Horizon Wind Energy

* Iberdrola Renewables

* Northwest Energy
Coalition

* Oregon Solar
Industries Association

* Oregon Trail Wind
Farm, LLC

*+ Solar Oregon

* Vestas

* Western Wind
Power

Energy Efficiency

Consulting/

Weatherization

* 3E Strategies

* Ecos Consulting

Technology/Software

* Formos

Investment/Venture

Capital

* Climate Solutions
Ventures

* Fluid Market
Strategies

* Nth Power

Tourism/Agriculture

* Bethel Heights
Vineyard

* Mt Hood Meadows
Ski Resort

* Oregon Wine Board

Interindustry Associations
* Renewable
Northwest Project

Note: The source of the information in the table above is the author’s in-person research in all

three states’ archives and/or libraries.
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Table 5. Selected “Traditional” Business Actors, by State.

California

Massachusetts

Oregon

Fossil Fuel Industry

* British Petroleum (BP)

* California Independent Oil
Marketers Association

 California Independent
Petroleum Association

* Chevron

* Shell

* Tesoro-Valero Petroleum

« US. Oil

Heavy Manufacturing

* Boeing Company

* Association of International
Automobile Manufacturers

* New United Motor
Manufacturing, Inc. (NUMMI)

* Lockheed Martin

Construction/Raw Materials/

Extractive

* Asphalt Pavement
Association

* Associated General
Contractors of California

 California Building Industry
Association

» Construction Materials
Association of California

+ California Mining Association

* California Precast Concrete
Association

Big Agriculture

» California Grain and Feed
Association

* Western Growers
Association

Retail/Other

» California Independent
Grocers and Convenience
Stores

+ California Beer and Beverage
Distributors

Fossil Fuel Industry

* Massachusetts Oilheat
Council (MOC)

* New England Petroleum
Council

* American Petroleum
Institute

Big Agriculture
¢ Massachusetts Farm Bureau

Retail/Other

* NAIOP Commercial Real
Estate Development
Association

Interindustry Associations

* Associated Industries of
Massachusetts (AIM)

* The Energy Consortium

Fossil Fuel Industry

* Northwest Natural

* Western States
Petroleum Association
(WISPA)

Heavy Manufacturing

* ATI Wah Chang

* Evraz, Inc.

* Reynolds Metals
Company

Construction/Raw Materials/

Extractive

* Ash Grove Cement
Company

* Blue Heron Paper
Company

* Northwest Pulp and
Paper Association

* Oregon Forest Industries
Council (OFIC)

* West Linn Paper
Company

* Weyerhaeuser

Big Agriculture

* Dairy Farmers of Oregon

* Oregon Cattlemen’s
Association

* Oregon Farm Bureau

* Oregon Wheat
Association

* Oregon Seed Council

Retail/Other

* Northwest Food
Processors Association
(NWFPA)

* Oregon Trucking
Associations, Inc.

Interindustry Associations
* Industrial Customers of

(continued)
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Table 5. (continued)

California Massachusetts Oregon

Interindustry Associations Northwest Utilities
* California Chamber of (ICNU)
Commerce (CalChamber) * Associated Oregon
* California Manufacturers and Industries (AOI)
Technology Association
(CMTA)
* California Business
Roundtable

Note: The source of the information in the table above is the author’s in-person research in all three states’
archives and/or libraries.

Around the turn of the century, responding to public concern about the lack of com-
petition in the electric utility business, Insull and his associates developed and executed
a shrewd political strategy. Teaming up with academic economists, they convinced
state policymakers that utilities, like railroads, were “natural monopolies,” requiring
such extensive infrastructure investments that competition would be uneconomic.
Insull and his cohorts traveled from one state to another promoting the idea of a “reg-
ulatory compact”; in exchange for policymakers shielding IOUs from competition,
state governments would regulate their rates. This arrangement was spelled out in
model legislation adopted state by state.''?

IOU owners/investors were clearly the greatest beneficiaries of this new legal
arrangement, economically and politically. Their guaranteed customer base of
electricity-dependent homes and businesses attracted ever-increasing investment
capital, as loans were backed by the security of consumer demand. In addition,
the laws were crafted such that PUCs’ rate-setting practices would guarantee
IOU shareholders a “fair rate of return” on their capital investments. Since the
utility industry is so capital-intensive (power plants, substations, poles, wires,
etc.), IOUs were incentivized to build as much infrastructure as possible, so they
could not only maximize the value of their assets but also the allowable return
such assets would guarantee.''®> To this day, IOUs’ profits are driven by their
investments, not their electricity sales.''*

This strategy was remarkably effective in financing IOU growth and concentrating
economic power in a few holding companies larger than any one state’s borders. By
1926, 80 percent of US electricity was controlled by forty-one holding companies,
and two-thirds of all electricity was controlled by just six corporate empires:
General Electric, Insull, Morgan, Mellon, Blyllesby, and Doherty. By 1932, just
eight companies controlled nearly three-quarters of the IOU business.' '

This growth in IOUs’ economic power corresponded with growth in their political
power. As Hirsh writes,

Utility managers took effective control over the expanding [electricity] system. ...Other
participants ... demurred. ... The elite politicians and civic reformers of the early twentieth
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century, for example, lost interest in utility affairs.... With their careers and millions of
investment dollars on the line, however, power company managers naturally maintained
their preoccupation with the business.''®

Given both the highly technical nature of the business and the information asymmetry
between IOUs and their regulators, the electric utility sector became a prime example
of regulatory capture.'"”

Beginning in the late 1990s, some states, but not all, undertook two major policy
shifts that would produce feedback effects relevant to IOUs’ subsequent climate
policy preferences. One was electric sector restructuring, which took place to
varying degrees in seventeen states.''® Renewed public attention to energy policy
due to the Arab Oil Embargo led to a growing push to open the industry to competition.
A key provision in the federal Public Utilities Regulatory Policies Act of 1978 paved
the way for state-level restructuring.

Pressure from large industrial customers on state legislators led some states with
comparatively higher electricity rates, including California and Massachusetts but
not Oregon, to fully restructure their electricity sectors. While the mechanics of the
omnibus restructuring legislation that seventeen states adopted looked different in each
state, California and Massachusetts both took the significant step of breaking up their ver-
tically integrated IOUs, requiring or generously incentivizing them to relinquish their
electricity generation assets while retaining their monopoly control over transmission
and distribution to end users. IOUs in both states were handsomely compensated for
their “stranded assets,” and many consequently enjoyed significant windfall profits.''’

The second major policy shift was driven by increasing awareness of the perverse
incentive IOUs had to avoid conserving energy. To correct this, thirty states adopted
what are known as “decoupling” policies,'?* which divorced IOUs’ PUC-sanctioned
revenue calculation from the actual volume of electricity they sold.'?! Decoupling is
part of a suite of policies known as demand-side management (DSM), whose goal is
to reduce electricity demand as opposed to greening electricity supply. California
and Massachusetts, but not Oregon, went even further with their DSM policies, flip-
ping incentives the other way so as not to merely neutralize 10U opposition to
energy efficiency but to use ratepayer funds to allow IOUs to actually profit if their cus-
tomers consumed less electricity.'*?

That California and Massachusetts, but not Oregon, fully restructured their elec-
tricity sectors and adopted such generous DSM incentives for IOUs directly influ-
enced IOUs’ subsequent preferences when it came to the proposed GHG policies.
While California’s and Massachusetts’s “complete” restructuring ended IOU own-
ership of generation, under Oregon’s partial restructuring, [OUs remained vertically
integrated, retaining generation operations (including coal and gas). Oregon’s
restructuring law was less about restructuring the IOUs and more about allowing
the large, industrial customers (“traditional business” actors) to choose their pre-
ferred generation sources (lowering fuel costs, depending on their choices).'** In
addition, while all three states adopted decoupling policies, California and
Massachusetts flipped the incentives the other way, allowing IOUs to profit from
energy conservation; Oregon did not.
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Consequently, in California and Massachusetts, IOUs calculated that the proposed
GHG policies were, financially speaking, neutral-to-positive. A California lobbyist
pointed out, “They did not have a bunch of coal assets that they were going to be
on the hook for,” so Pacific Gas and Electric (PG&E) could afford to back the
climate law.'?* This lobbyist added, referring to Southern California Edison (SCE)
and San Diego Gas and Electric (SDG&E), the other two major California IOUs,
“The others weren’t too far behind” in lending their support. It was much the same
in Massachusetts, with an IOU lobbyist telling me, “We had no issues” with the
GHG bill and a former utility regulator confirming, “The utilities ... didn’t care
because they didn’t own power plants here anymore.”'*

Furthermore, both states offered DSM programs rewarding IOUs for distributing
less energy. “The decoupling thing makes it all a wash,” said a Massachusetts IOU
lobbyist who explained that, for utilities, “decoupling makes energy efficiency a
no-brainer.”'?° In California, a key legislative staffer described the GHG policy
provisions as “things that they [California IOUs] were already doing, like energy
efficiency, clean energy, [and] demand response,” nullifying IOUs’ potential
resistance.

However, in Oregon, where IOUs remained vertically integrated and lacked compa-
rable DSM incentives, IOUs viewed an environmentally strong GHG proposal less
favorably. An Oregon IOU lobbyist intimated the companies’ annoyance, especially
after they had ultimately supported the RPS bill: “Look, we’ve come a long way sup-
porting a pretty big step towards good things for the environment.... You can’t ask us
to come further this session.” Then, he added, “If you want to put in aspirational goals,
fine.”'?® An environmentally weak GHG policy that gave environmentalists a superfi-
cial “win” would pass IOUs’ muster, but stronger legislation, particularly legislation
that might lead to carbon pricing (as California’s GHG bill did), was where Oregon
IOUs drew the line.

When it came to the “true” preferences of green business actors, as expected, they
were highly supportive of the provisions creating an environmentally strong GHG
policy, and this was true in all three states. In California, green technology investors
saw significant economic opportunity in an environmentally serious GHG policy. As
one lobbyist told me, “They lobby heavily for mandates.... [They] see a big future
in that stuff.”'%°

In Massachusetts, a green business association submitted written testimony in
support of the GHG bill, which read, in part,

By making a binding commitment to reduce emissions, the [GHG bill] will send a signal to
the world that Massachusetts is serious about clean energy, creating a market for our
growing clean energy industries [emphasis added].'*°

And an Oregon green business lobbyist testified to the legislature, tying his support for
the GHG bill to his client’s view that the state needed to “move quickly and proactively
...to get in front of the economic opportunities” the bill would generate.'*'

As another green business lobbyist put it, “Climate wasn’t really so much the
driver” for his company’s embrace of a strong GHG policy—it came down to the
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economic opportunities the policy created.'*? While environmental SMOs were also
key supporters of environmentally strong GHG policies across all three states, the eco-
nomic motivation was clearly far more salient for the green business actors lobbying in
support.

Traditional business actors were, as expected, antagonistic toward environmentally
strong GHG policies, believing such policies would cause them economic harm.
Traditional business lobbyists explained their opposition in terms of industry scape-
goating, downplaying the likelihood that even an environmentally strong policy
would make a significant dent in climate change, and highlighting economic threat.
A California lobbyist told me, “The oil industry felt like they were squarely the
target,”'*® while a Massachusetts traditional business lobbyist claimed a state-level
bill would “raise costs unnecessarily” and “wouldn’t make a damn bit of difference
in the greenhouse gases.” He added, “If you look at the numbers, Massachusetts is a
rounding error.”'** A traditional business lobbyist in Oregon explained their opposi-
tion simply: the bill “would impose higher costs.”'”

Those traditional business lobbyists who understood the policy could not be totally
stopped given such high levels of grassroots support sought instead to soften its eco-
nomic blow, lobbying to weaken its environmental strength. “It basically came down
to, what’s the best deal we can get?” said one California lobbyist, continuing, “At the
time, the best deal we could get was ... a generous implementation process, a phase-in
process that would allow us to deal with the economic consequences on a protracted
basis as opposed to sort of cold turkey [emphasis added].”'*®

Along with potentially raising costs, these actors worried that environmentally
strong policy would render them uncompetitive with businesses in jurisdictions
lacking comparable policies: “We can’t handle costs that are higher than competitive,”
said a California lobbyist.'*” Trade exposure was another common concern, as
reflected in the written testimony of traditional business actors. After listing “several
negative effects” of GHG policies without “optional compliance,” a California-based
motor manufacturing company concluded/threatened, “Such programs typically
reward businesses that move their greenhouse gas-producing business to other states
or countries.”'*® The Associated Industries of Massachusetts testified similarly, refer-
ring to that state’s bill as the kind of “feel-good legislation” that drives “companies and
residents” from the state, “discourages new investments in the state’s economy, and
places an enormous cost disadvantage on employers who remain here and must
compete in the global marketplace [emphasis added].”'*® This language is a remark-
able mirror of the green business arguments, which held that strong GHG policy
would create economic opportunity and encourage new investments.

Once we understand the true, economic-based preferences'*” of all three seg-
ments of business—and, notably, the way in which IOU preferences varied by
state, depending on the policy feedbacks of the preexisting regulatory regime—
the explanation for the GHG puzzle is within reach. We can combine this under-
standing of preferences with an exploration of the relative political power of each
segment in each state, and the degree to which that power was mobilized through
lobbying. The California outcome—the strongest GHG policy—appears prima
facie to be a case of green business prevailing over traditional business. But as
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Figure 3 shows, in California, the relative size of the two was comparable, and fur-
thermore, my interviews with policymakers suggested both green and traditional
business actors employed highly skilled lobbyists to advocate for their respective
policy preferences.'*!

I therefore argue that the environmental superiority of the California GHG
policy, rather than being a triumph of green business over traditional, was due to
California IOUs’ active lobbying for an environmentally strong policy, augmenting
the coalition power of green business and environmental SMOs. IOUs lent their
significant political power to ensure that traditional business actors and residential
energy consumers, not themselves, would bear any of the policy’s potential costs;
and IOUs reaped the rewards of a public relations win and the potential to profit from
energy efficiency incentives, at no cost, due to California’s fully restructured electricity
sector. As a California lobbyist recalled, “PG&E was actually in a lead role” and “def-
initely one of the lead advocates for enacting AB 32 [the California GHG bill].”'*?

In Massachusetts, while IOUs would have had reason to be just as supportive
given Massachusetts’s similarly fully restructured electricity sector and DSM incen-
tives, the IOUs neither actively promoted the GHG policy nor did they obstruct it.
Instead, they were comparatively disengaged because of their focus on the simulta-
neously pending Green Communities Act (GCA). The highly prescriptive GCA
would have had immediate, direct, and significant financial consequences for
I0Us, making major changes to the state’s RPS policy and to the DSM programs
upon which IOUs depended for profits. Additionally, unlike California’s news-
making GHG bill, a top priority for political leaders, the Massachusetts GHG bill
was regarded by insiders as a fringe effort, unlikely to pass.'*> Therefore,
Massachusetts IOUs prioritized the GCA, only monitoring the GHG bill’s progress
and providing last-minute input once it appeared to be moving forward, but not
actively promoting its advancement.'** The result was less carefully crafted legisla-
tion, which contributed to a less environmentally effective policy, lacking the same
explicit regulatory requirements as in California and containing GHG targets with
questionable enforceability.

In contrast, the environmental weakness of Oregon’s GHG policy came down to the
difference in Oregon IOUs’ preferences. The weak outcome was further ensured by the
imbalance in political power between traditional and green business actors. As Figure 3
shows, unlike in California, in Oregon, traditional business significantly outnumbered
green business in terms of representation in the state’s workforce.

My Oregon interviews also revealed a glaring asymmetry in lobbying power.
The longevity of traditional business industries (such as timber) apparently fos-
tered a certain political learning and the development of lobbyists’ skills/net-
works.'** Exemplifying this, an Oregon state legislator spoke about the lobbyist
for an influential traditional business association, calling him “the sort of big,
most powerful conservative lobbyist at the time,”'*® while another Salem
insider dubbed this same lobbyist “the Anti-Christ.” Begrudgingly, this respon-
dent admitted, “he’s a terrible dude, but very good” at his job.'*” By contrast,
green business actors tended to be regarded as weak, not yet knowing how to
“play the game.” An Oregon legislator commented, “They show up when they
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Figure 3. “Green” versus “traditional” business employment, by state. The source of the data
visualized above is the US Bureau of Economic Analysis’s (BEA’s) annual state-level jobs data for
twenty sectors/industry classifications from the year 2007, the median year in which the three
states’ greenhouse gas (GHG) policies were adopted. For each corporate political actor that
appeared in my data, | determined the appropriate BEA classification. This was an imperfect
process, as some actors transcended multiple BEA classifications, and in other cases, a single
BEA classification comprised businesses belonging to both the “green” and “traditional”
categories. Nevertheless, of the twenty BEA sectors, five mapped on reasonably well to “green
business”: “Information,” “Finance and Insurance,” “Professional, Scientific, and Technical
Services,” “Educational Services,” and “Other Services.” Another five mapped on reasonably
well to “traditional business”: “Mining, Quarrying, and Oil and Gas Extraction,” “Construction,”
“Manufacturing,” “Transportation and Warehousing,” and “Accommodation and Food Service.”

want stuff, but... we rarely see them working through the details and the nitty
gritty, building the relationships, and demonstrating their credibility and commit-
ment in the non-glamorous ways.”'**

Still, what stands out in Oregon was the IOUs’ effective mobilization of their pref-
erences. While Oregon IOUs did not oppose the GHG bill outright, they were instru-
mental in ensuring it would be environmentally weak. When I asked an Oregon IOU
lobbyist about the explicit statutory provision rendering the bill unenforceable, he actu-
ally claimed personal responsibility, confirming cheekily while pointing at himself,
“Yes. Somebody may have written that in.”'*°

RPS Policies: IOU Preference Not to Pay

When it came to the RPS policies, green business once again supported environmental
strength for economic reasons while traditional business once again sought to stop/
weaken the policy, also for economic reasons. Vulcan Power, one of many
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California-based renewable energy firms that provided written testimony on the initial
RPS bill, wrote to the relevant committee that

this bill is critical to expanding clean renewable power in California.... Our industry has
invested billions of dollars in clean power infrastructure ... Under [this bill], we will be
able to expand providing much new reliable clean power throughout the state.'>

In Massachusetts and Oregon, green business actors’ preferences were remarkably
similar. For example, UPC Wind wrote to the Oregon House Energy and
Environment Committee, which was considering legislative language of varying envi-
ronmental strength, advocating the stronger language:

We encourage the Committee to send 838A [the environmentally stronger version of the
legislation] to the House floor.... [It] will send a strong message to developers, like UPC
Wind, that Oregon is ready [for business].'!

By contrast, traditional business actors in all three states preferred environmentally
weak (or nonexistent) RPS policy because of their concerns about the potentially
increased costs of doing business that a more stringent RPS policy could bring.
Written testimony from a traditional business association in California, which was cor-
roborated with interviews with lobbyists and legislators,'>* emphasizes concerns about
how an environmentally strong RPS might lead to cost-shifting from utilities onto com-
mercial and industrial customers:

The bill’s lack of an explicit [cost] cap ... leaves ratepayers, both large and small users,
open to increasing charges.... This measure, by specifying that an application by an
investor-owned utility to allow construction of new transmission facilities ... “shall be
deemed necessary”... exposes ratepayers to unknown cost increases.'>>

In Massachusetts, a traditional business lobbyist’s resistance was similarly steeped
in concerns about cost increases: “Electricity rates were very high...and they
[investor-owned utilities] made these investments with the expectation that they
would be able to rate-base it.”'>* This lobbyist went on to say that if there had to be
an RPS, his clients would have preferred existing hydroelectricity be counted as an eli-
gible renewable resource.'>> This would mitigate the risk of cost increases but, at the
same time, weaken the policy environmentally because it would disincentivize the cre-
ation of new sources of renewables. And in Oregon, a traditional business lobbyist
explained her clients’ concern with an environmentally strong RPS as “we thought
it was going to increase electric rates. And we thought that the RPS didn’t recognize
the amount of renewables that we already had.”'>°

But whereas green and traditional business actors had consistently divergent prefer-
ences regarding RPS environmental strength because of implications for costs/profits,
IOUs had little concern about environmental strength at all. They were confident that
because of policy feedback effects of the regulatory regime that they had shaped over
many decades, they would find a way to do well financially regardless. In the words of
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one Oregon lobbyist, “The [investor-owned] utilities ... are rate-regulated. They’re
going to get their costs compensated as long as it’s written the right way.”'>” And
indeed, in all three states, IOU lobbyists helped legislators write the bills “the right
way,” with their bottom line being, “that all costs associated with complying with
the program are recoverable in rates.”'>®

An Oregon IOU lobbyist explained how a well-designed RPS policy would be

“a good thing, long-term, for both our customers and our shareholders™:'>’

If you’re a utility, you’re looking at what’s your future in the current business world.
Broadly speaking, again, renewables are good for utilities.... You don’t earn [a return]
on fuel costs, anyway.... [If] you need more expensive—more renewables than otherwise,
for the traditional business model, which is invest in capital and earn a regular return on it,
that’s a good thing.'®°

Similarly, a Massachusetts IOU lobbyist said, “There are business opportunities in
these types of [RPS policies].”'®" And a Massachusetts regulator noted, “[The IOUs]
would do what they needed to do [to comply] and they would just pass it [the cost]
through.... They actually get a return on what they put on their balance sheet, and
we actually put an incentive in there to encourage them to do it. And so they
weren’t giving up something for nothing.”'¢?

In the end, in all three states, the IOUs actively supported environmentally strong
RPS policies because they were written in a way that held IOUs harmless financially,
instead shifting costs/risks onto electricity consumers. Furthermore, IOUs used their
outsized political and economic influence to secure extraneous provisions that
allowed them to do better financially than they would have in the absence of the
RPS policy.

The archival record in California made especially clear the evolution of IOU
support. In the beginning, IOUs expressed “concerns” with early versions of the leg-
islation, making clear that their future support would be conditional on a number of
changes that would make the legislation more acceptable to them. For instance,
PG&E wrote,

PG&E has taken a position of Oppose Unless Amended.... [The bill] should be amended
to clarify that all the reasonable costs incurred by utilities to meet the new RPS should be
recoverable in utility rates, including the costs of any debt equivalence imputed to the util-
ities’ balance sheets by rating agencies as a result of increased reliance on long-term
power contracts under the RPS.'®*

SDG&E’s parent company, Sempra Energy, similarly wrote the company “must
respectfully oppose unless amended” the state’s initial RPS bill.'®*

However, by the end of the legislative process, in every case, the IOUs had gotten
what they wanted and moved into the support column. PG&E had changed its tune,
writing they were now “in full support” of the legislation, having “dedicated countless
hours on this issue” and “[requesting Governor Davis’s] signature on this significant
environmental measure.”'®> Sempra Energy, for its part, also requested a gubernatorial
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signature, writing, “This is an important bill, which accelerates compliance” with
California’s renewable energy goals.'®®

Once we appreciate that IOU preferences were entirely focused on who pays, not
environmental strength, we can see IOUs’ unmatched political influence relative to
other business actors in the way that IOUs achieved their highly sophisticated prefer-
ences in the detailed provisions of the policies, at the expense of both green and tradi-
tional business actors. We can also explain the emergence of those seemingly
extraneous and unrelated provisions.

Table 6 shows these provisions, what each segment of business preferred, and how
IOUs achieved their preference every time. When it came to ratepayer subsidies in
California, a defeated version of the initial RPS bill (SB 532) was unsuccessful in
courting IOUs’ support with a “cost cap” of $0.15/kilowatt-hour, only below which
IOUs would be required to absorb any above-market costs of renewables.'®’
Deeming this insufficient, IOUs secured a provision in the subsequent version
enacted into law (SB 1078) stating that any additional costs (even below the cost
cap) would be borne by ratepayers. The legislation directed the California PUC to
adopt a “market price referent” (MPR), calculated based on the average price of elec-
tricity generated from a natural gas plant.'®® By statute, any costs of renewable energy
contracts priced above the MPR would be subsidized by “supplemental energy pay-
ments,” funded by ratepayers through surcharges on utility bills.'® The ratepayer
money available in this fund served as the de facto cost cap of the RPS, leaving
10Us significantly better off and the public significantly worse off than they would
have been under the prior proposal.'’® A public interest advocate identified this as
“the first big concession” policymakers made to the IOUs.'"!

It would not be the last. When California’s RPS was updated in 2006, IOUs secured
an “earmarking” provision, over the objections of both green business and consumer
groups.'”? IOUs wanted compliance flexibility, through a practice a California lobbyist
explained this way:

The utilities wanted to be able to take credit for procurement that they had done, where the
project was not yet online. So, they wanted to be able to earmark, in advance, procurement
from existing contracts to meet current compliance obligations so that they wouldn’t run
afoul of potential penalties.'”

The problem is that projects sometimes fail, so earmarking allowed the IOUs to dodge
noncompliance penalties with renewable electricity that never materialized, while the
ratepaying public subsidized these failed projects.'”

In 2011, the next update to California’s RPS brought more concessions to the IOUs.
They won an entire section of the final bill, §399.15, devoted to “off-ramps,” described
by one public interest advocate as “a series of excuses for noncompliance.”'”
Essentially an insurance policy for the IOUs alone, off-ramps made it into the bill
because policymakers understood I0Us were the only private actor with the power
to derail the legislation altogether.'”®
